A notable development of recent times has been the exponential increase of video content available on newspaper websites. The technological convergence between press and broadcasting throws into sharp relief the historically disparate regulation of the two sectors. As long as no political consensus on regulatory convergence can be reached, the question of how to distinguish between text-based and video-based media in the online domain will remain relevant. In recent times, this question has surfaced in the context of the classification of newspaper publishers' video sites as on-demand audiovisual media services (AVMS). This article examines the contrasting positions of the UK and Austrian regulatory authorities concerning the regulation of video material on the websites of print publications. The author argues that Ofcom's approach makes it hard to predict the mixture that would bring a hybrid service within the scope of regulation. By contrast, the Austrian approach offers a pragmatic solution to a problem that is only beginning to emerge.
1. Introduction
Media convergence enables citizens to use the same devices so as to access a diverse range of content that was formerly tied to specific platforms. It also presents a policy challenge as regulators struggle to accommodate new technological and market realities within existing governance structures. An aspect of convergence that has so far received scant attention is that between broadcasting and the press. Newspapers are not just 'news' printed on 'paper', but are also understood as news content available on websites carrying videos that are reminiscent of television. A notable development of recent times has been the exponential increase of video content available on newspaper websites, often produced by major newspapers as well as news agencies such as Reuters and the AP, which were once specialised in print only. 1 The technological convergence between press and broadcasting throws into sharp relief the historically disparate regulation of the two sectors. The press is largely unfettered from burdensome regulation and only has to comply with general laws.
Broadcasting on the other hand has a range of obligations imposed on it, including duties of impartiality and advertising restrictions. Broadcasters tend to apply the same standards online and offline. 2 To the extent to which standards differ, broadcasters'
online presence, and in particular the videos made available therein, will in any case comply with the offline standards, having mostly had their premiere on conventional Review recently recommended a relaxation of standards for all convergent, non-PSB news media. 7 The Convergence Review proposals foundered on political opposition, and the Select Committee's ones have not materialised so far either.
As long as no political consensus on regulatory convergence can be reached, the question of how to satisfactorily distinguish between text-based and video-based media in the online domain will remain relevant. In recent times, this question has surfaced in the context of the classification of newspaper publishers' video sites as on-demand AVMS. This issue has generated great controversy, the press sector being loath to face regulatory burdens, and is considered as a particularly challenging area by national regulatory authorities. 8 This article will examine, first, the regulatory framework of the Audiovisual Media Services Directive (AVMSD) and the extent to which this can apply to the electronic press. 9 Subsequently, it will discuss the contrasting positions of the UK and Austrian regulatory authorities concerning the regulation of video material on the websites of print publications. It will focus, in particular, on the criteria employed by these authorities so as to draw the regulatory boundary between newspaper websites that deserve to be regulated as AVMS and those that do not.
The EU legal framework for online newspapers: The Audiovisual Media
Services Directive (AVMSD)
The AVMSD, the successor to the Television without Frontiers Directive (TwFD), creation of a level playing field between linear and non-linear services. 11 Nonetheless, the AVMSD only pays lip service to the principle of technological neutrality, while effectively divorcing itself from it by endorsing a system of graduated regulation. Ondemand AVMS are subjected to a lighter regulatory regime compared to linear services on the ground that they 'are different from television broadcasting with regard to the choice and control the user can exercise, and with regard to the impact they have on society'. 12 The AVMSD takes the position that greater choice entails greater responsibility, only to place this responsibility squarely on the viewers and make the burden seem more bearable by assuming that viewers are increasingly media literate. This emancipatory trend is not to be inhibited by greater content regulation, but to be fostered by means of suitable national measures. 13 The extent to which the image of the media savvy, all-powerful viewer is realistic and can fully justify the Directive's partial abdication of responsibility as regards on-demand services has been questioned in academic writing, but will not be explored further in the context of this article.
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The principle of graduated regulation is not the only aspect of the AVMSD that signifies a departure from the principle of technological neutrality. The exclusion of radio and of the press from the Directive's scope -due to the resistance of these sectors against European regulation -also signals a break with this principle. It is the second of these exclusions that is of interest for our purposes. 8 must be provided under the editorial responsibility of a media service provider. Third, the provision of audiovisual content must be the principal purpose of the service.
Fourth, the service must consist in the provision of programmes. Fifth, the service must be intended to inform, entertain or educate. Sixth, the service must be addressed to the general public, i.e. it must have a mass media character. Seventh, the service must be provided by electronic communication networks.
The 'principal purpose' criterion seeks to exclude all services 'where any audiovisual content is merely incidental to the service and not its principal purpose.'
18
The Directive mentions websites that contain audiovisual elements only in an ancillary manner, such as animated graphical elements, short advertising spots or information related to a product or non-audiovisual service as well as gambling services, on-line games and search engines as examples of such services that should be excluded from its scope.
19
The requirement that an AVMS must consist in the provision of programmes also has a bearing on the classification of on-line newspapers. A 'programme' is defined in Art. 1 (1) (b) AVMSD as 'a set of moving images with or without sound constituting an individual item within a schedule or a catalogue established by a media service provider and the form and content of which are comparable to the form and content of television broadcasting.'
The Directive mentions feature-length films, sports events, situation comedies, documentaries, children's programmes and original drama as examples of methods come up with a different number of criteria by grouping some elements together or also taking some requirements from the recitals into account.
18 AVMSD, rec 22.
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programmes. The attribute of comparability to television broadcasting is further elaborated upon in recital 24. This recital explains that AVMS are television-like when 'they compete for the same audience as television broadcasts, and the nature and the means of access to the service would lead the user reasonably to expect regulatory protection within the scope of this Directive.' The recital goes on to clarify, however, that the notion of a 'programme' should not be understood in a static but in a dynamic way, taking into account developments in television broadcasting, so as to 'prevent disparities as regards free movement and competition'.
This raises the question whether the principal purpose and the programme criteria in conjunction with recitals 24, 28 mean that the electronic press falls in toto outwith the Directive's ambit. The delineation of the Directive's scope and the definition of an AVMS have been the subject of intense academic and political debate in the course of the negotiations that led to the revision of the TwFD. 20 The following section will try to clarify the position of the electronic press within the Directive's regulatory framework. By examining the implementation of the AVMSD in the UK and Austria, it will seek to answer the question whether the audiovisual material on the websites of print publications can be regulated as an AVMS. Therefore, a service having the required principal purpose would not need to display all of them; the presence of some of them could possibly suffice. In Ofcom's view, the video section of the Sun website did not meet these criteria given that it did not have its own homepage, it was not presented as a consumer destination in its own right, its audiovisual material lacked independence and was of short duration, there were access and content links between the audiovisual material and other content of the website, and finally, the accompanying written material was more prominent.
Given its negative finding on the principal purpose, Ofcom did not need to consider the second requirement of s 368 A (1) (a) of the Act, i.e. the comparability of the video section to the form and content of television programmes.
Ofcom's decision in Sun Video leaves no doubt that there is some room for the video sections of online newspapers and magazines to be considered on-demand 14 number of cases. It is the second of these lists that is particularly interesting for our purposes. The factors included therein emphasise: the existence of a point of entry to a service with its own independent identity; the grouping together of videos in a distinct area; the degree and nature of any linkage between the video on demand, and in particular the TV-like, content and other content; the question which of these types of content is the primary means of conveying the information sought to be conveyed; the prominence, quantity and proportion and relevance to the consumer of the TV-like programmes.
Representatives of the newspaper industry raised strong concerns that the revised Scope Guidance sought to reopen the debate over regulation of their websites.
They expressed their opposition to any statutory regulation of their content and sought clarification that 'newspaper websites do not fall under ATVOD's jurisdiction'. Even though the Act replicates the AVMSD's definition of an AVMS, it deviates from it as far as the definition of a programme is concerned since it makes no reference to the comparability of its form and content to those of television broadcasting. 37 However, KommAustria, having considered relevant legislative materials and academic writings, argued that the Act's definition had to be interpreted in conformity with the AVMSD. 38 It came to the conclusion that the said videos were TV-like since they aimed to inform, entertain or educate, and they were comparable in form and content to programmes broadcast on television. A minimum duration was not required.
As regards the principal purpose of the service, KommAustria argued that it would be misguided to examine the entire range of services offered by a service provider. Instead, it was necessary to determine on the basis of quantitative criteria whether the provision of audiovisual content was the principal purpose of a service.
For KommAustria, the crucial question in this context was whether the audiovisual offering in question -leaving other services offered by the same provider asideperformed an independent function. A provider could not escape regulation by arguing that only an extremely small part of its entire service was devoted to audiovisual material when this material was indeed independent. The presentation of this material in a subdomain or in a separate homepage was not decisive, but could at best be taken into account when assessing the domain's independence. These considerations led KommAustria to conclude that the video section constituted an AVMS given that it could be used independently of the other website content.
The owner of the Tiroler Tageszeitung appealed to the BKS to contest this outcome. In its ruling of 13 December 2012, the BKS upheld KommAustria's decision. 39 The BKS held that there was no difference between the videos that were available on the appellant's website and similar programmes shown on linear TV. The law did not prescribe a minimum duration of programmes. Besides, many of the videos lasted more than a couple of minutes so that there was no material difference from traditional television. The BKS also agreed with KommAustria's 'independent function' test and with its findings concerning the principal purpose of the website. It observed that the videos in question were stored in a subdomain that was exclusively devoted to audiovisual material and that could be consumed without recourse to any textual content. The audiovisual material did not merely serve to complement the textbased elements of the website but could be consumed independently.
More recently, KommAustria had one more opportunity to consider audiovisual material made available on the website of a print publication. 40 The website in question was the online portal for three women magazines. In accordance with the provider's submissions, the main purpose of the website was the provision of daily updated news in the form of edited text-and still image-based contributions. In future audiovisual material would be placed under a separate subdomain, which would be accessible via the main homepage. should be placed on the specific service in question, not on the entire range of services offered by a provider online, and applied the 'independent function' test to the planned offering. It concluded that the planned 'Video' subdomain constituted an independent section of the website whose content could be consumed independently of the other web offering.
The providers also raised the argument that the planned service could be compared to a service, which KommAustria had in an earlier decision found to lie outside the scope of regulation. 41 The service in question, the webportal www.cultvisual.tv, provides information free of charge about cultural events in Austria by way of text, still images and some videos. At the time when KommAustria reached its decision, only four out of 16 events that were featured on the cultvisual website also contained audiovisual material. This material was between 3:50 and 7:09 minutes long, while the accompanying text was about half a page long and was supplemented in most cases by between 17 and 55 photos. KommAustria held that the principal purpose criterion was not fulfilled in this case given that the text and photo elements by far outweighed the site's audiovisual content. Also, the videos were only 20 meant to give a snapshot of the content and quality of the presented cultural events,
were not self-standing and could not be watched independently of the adjoined articles. KommAustria considered that this was the main difference between the two cases in question. It therefore came to the conclusion that the planned video section of the women magazines' portal would have to be classified as an AVMS.
Having outlined the Austrian regulators' approach to the regulation of electronic press under the AVMSD, the final section will compare this approach to October 2012 at http://www.atvod.co.uk, which focus on the allocation of editorial responsibility. 48 Ofcom, Everton TV, paras 51 et seq. 49 Ofcom, Sun Video, para 186.
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whole of what was provided on the website…'. 50 Later on we will discuss the more substantive grounds on which Ofcom rejected ATVOD's determination. However, before doing so, it is necessary to consider Ofcom's second formal criterion: the presentation of the audiovisual material as a television channel.
The relevant parts of Ofcom's decision largely turned around the question whether the audiovisual material was branded as a service separate from the online newspaper, and, more specifically, whether it was at some point marketed as Sun Video, as was claimed by ATVOD and disputed by Newsgroup. Ofcom accepted that there was some evidence of such marketing in the past, but held that it was not enough to render the video section an ODPS. Ofcom's grounds for disputing the video section's TV-like presentation and style are overly formalistic. First, by shifting the focus from the video section to the entirety of the website, Ofcom easily arrived at the conclusion that the feel and look of the site was that of an online newspaper. Second, Ofcom's findings concerning the existence of the masthead on every page sit uneasily with its suggestion that names, labels and logos are not determinative, as well as with its abovementioned assumption that a single website could embrace a number of distinct services. 53 If this is the case, 50 Ofcom, Sun Video, para 5. 51 See Ofcom, Everton TV, paras 62 et seq. where the label 'Everton TV' was also considered an insufficient criterion. 52 Ofcom, Sun Video, paras 117 et seq; 137 et seq. 53 Ofcom, Sun Video, para 90, point c.
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why should it matter that these services bear the same masthead? It would be unreasonable to deny the classification of a pocket of TV-like territory as a distinct service on the ground that it bears the same insignia as the remainder of the website.
The same emphasis on the similarity of the TV section's layout and styling with that of the rest of the website was also placed in the Everton TV case. 54 These findings set clear pointers as to how to avoid the classification of a sub-service as an ODPS by ensuring its integration in the overall website. However, they risk stifling a more principled discussion about what kind of hybrid services should fall within the scope of the definition. The Austrian authorities, by contrast, accepted that the Tiroler Tageszeitung video section fulfilled the 'TV-likeness' and 'principal purpose' tests without focusing on its styling and presentation, but only on its content and on the fact that it targeted the same audience as traditional television.
The interrelation between audiovisual material and written text
Having examined the two formal criteria for establishing the principal purpose of a service, we will now turn to the three substantive criteria introduced by Ofcom: the duration of the audiovisual material, its independence and its prominence compared to the written material. Interestingly, neither the duration of the videos nor their extent compared to the written text matter according to the Austrian regulators unless if they are quite peripheral as in the Cultvisual case. The only decisive criterion in their view is the videos' functional independence from the written text. 54 Ofcom, Everton TV, paras 56 et seq.
As regards the duration of the audiovisual material, Ofcom explained that this was not a determinative criterion in itself. In other words, a service displaying material of short duration can still be considered to have the required principal purpose if its overall characteristics justify this conclusion. 55 Indeed, in the BBC Top Gear YouTube and BBC Food YouTube cases, the short duration of the clips on these services did not alter the fact that their principal purpose was the provision of audiovisual material. 56 However, in the present case, Ofcom considered the generally limited duration of the audiovisual material -mostly between one and three minutes long -to be one of the factors indicating that the video section did not have the required principal purpose.
ATVOD, on the other hand, argued that there was a significant amount of audiovisual content -including certain 'soft adult videos' -of substantial duration, i.e.
lasting more than 'a very small number of minutes', while certain videos run at over 13 minutes.
57
Ofcom disputed ATVOD's contention on the ground that there was not enough evidence to support it. Leaving this factual disagreement aside, it is not clear which is the benchmark against which Ofcom measured the duration of clips on the video section. Ofcom has repeatedly stressed that the typical duration of content depends on the genre in question, and that 'short form content may be more likely to be typical in some genres, such as children's programming and adult content programming'. No attempt has, however, been made to attribute the clips available on the video section to specific genres. Presumably, they could in their vast majority -bar the abovementioned soft adult content -be characterised as 'news' in a broad sense, spanning the entire spectrum from 'serious', 'hard' news to 'soft news' and 'infotainment'. News clips on the Sun video section would hence have to be compared to news programmes on linear television. However, which would be the right comparator: individual news items or entire news bulletins? Let's assume for a moment that it is the duration of single news items on linear television against which the clips on the video section would have to be measured. The average duration of news items on BBC1 and BBC2 is under three minutes, so that Ofcom's measurements show a length of news items in the video section comparable to that found in television programme services. 59 The fact that news items on linear television are not standalones, but are commonly bundled within longer news bulletins might militate against such a comparison. However, the prevailing logic of news is that of 'fragments of information with little apparent overall coherence apart from that imposed by the bulletin format'. 60 Also, as already mentioned, the concept of a television programme needs to be interpreted in a dynamic way.
61
The 'BBC 60 second news' is an established news format, which might become more commonplace in future. 28 went even as far as to suggest that in many cases the audiovisual material needed the written text so as to be fully understood while the opposite was not the case.
65
The independence of the audiovisual from the text-based material on the website is a core element of Ofcom's assessment whether an online newspaper should be subject to the regulatory framework for video on demand (VOD). It is in some respects more concrete and readily verifiable than the previous criteria given that the existence or not of access and content links can easily be ascertained. Nonetheless on Amy Winehouse's last recording was more prominent than the two pieces of audiovisual material that were embedded within it, the one three minute and 21 seconds long, the other two minutes and 13 seconds long. 72 Without offering any further explanations, Ofcom arrived at the conclusion that the written content accounted for most of the prominent content on the website. This unsubstantiated conclusion leaves the question unanswered as to how to compare written with audiovisual content. Taking the sheer volume of the latter into account, one could argue that audiovisual content takes up more space and hence is more prominent.
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Moreover, regulation could easily be evaded by embedding audiovisual material within a great deal of text.
The 'step back'
Finally, Ofcom has taken what it calls a 'step back' to have more general regard to relevant provisions of the AVMSD. First, Ofcom paid particular attention to recital 11, which clarifies that it is the Directive's aim to avoid distortions of competition between linear and on-demand services by creating 'at least a basic tier of coordinated Research report suggests at the outset that the devices participants used to access a service did not have great bearing on whether they thought a service to be TV-like and hence to expect regulatory protection. It was rather the nature of the service that weighed more on their judgement. 84 Rather inconsistently, it lists later on the viewing experience, i.e. the means of access to audiovisual content on a small screen or on a TV screen among the ten factors that inform users' impression of a service. 
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a PC screen or 'on a smartphone on the bus' than 'on a big screen on the sofa'.
85
Depending on the weight that is attached to the access factor, this could be an argument against the users' expectation of regulatory protection. On the other hand, the probable expansion of connected TV in the near future means that the boundaries between PC screen and TV screen will be blurred and the device used to access a service will become even less relevant as a yardstick for regulatory protection.
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If the Directive solely relies on the method of access to a service to establish whether the user would reasonably expect protection, this is problematic because of technological convergence. Moreover, defining the scope of the Directive with regard to users' expectations gives rise to legal uncertainty. Ascertaining these expectations is difficult given that they are not set in stone but are also informed by the existence of the Directive. 87 Besides, this way of proceeding takes for granted that users not only reflect on the type of service that might be subject to regulation but that they also have some insight into the actual scope of the Directive. Both assumptions seem unwarranted, the second one particularly so in view of the complexity of the Directive's regulatory regime and of the ambiguities as regards its scope.
The question that the Directive should have asked instead is whether the user would merit regulatory protection. This question would have been a useful starting point for a more fruitful discussion about VOD content in general, and about newspaper websites in particular, and possible risks they might pose to under-age users or to the general public, inter alia due to the use of shocking or violent imagery. 85 ibid 36. 86 The Slovakian regulator, interestingly, classified the video section of an electronic newspaper as an AVMS after it became available also on connected TV. By focusing on the hypothetical users' perspective instead, the Directive introduces another element of uncertainty into the equation, and skews dialogue away from the crucial question whether its scope is circumscribed in a manner that adequately caters for users' interests.
Conclusion
The approaches of the UK converged regulator, Ofcom, and of its co-regulator, Nor has regard been paid to the Directive's broader scheme and to the 'difficult "instruction manual"' offered in its recitals. 89 However, by reaching the conclusion that the videos in question were no different from linear TV programmes, the BKS implicitly accepted that these conditions were also fulfilled. 89 Kogler, n 40 above, 232.
It is likely that 'online newspapers will have breathed a collective sigh of relief' after Ofcom's decision in Sun Video. 90 This 
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service is not clear-cut. 93 The Directive's emphasis on the principal purpose of a service is, contrary to the former Commissioner's assertion, a source of considerable uncertainty that could lead to over-or underregulation of elements of a service. 
